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BEFORE THE
POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

IN THE MATTER OF A VARIANCE
GRANTED TO MAYER BUILT HOMES,
INC. BY PUGET SOUND AIR POLLUTION

CONTROL AGENCY PCHB No. 79-147

FINAL FINDINGS OF FACT
CONCLUSIONS OF LAW
AND ORDER

WEDGEWOOD NEIGHBORHOOD COALITION
AND MEREDITH WALKER,

Appellants,
V.
PUGET SOUND AIR POLLUTION
CONTROL AGENCY AND MAYER BUILT
HOMES, INC.,

Respondents.
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This matter, the appeal of a variance granted by respondent from
1ts Section 8.06 of Regulation I, came on for hearing before the
Pollution Control Hearings Board, Nat W. Washington, Chairman, Chr:is
Smith and David Akana, Members, convened at Tacoma, Washington on
December 10, 157%. Hearing eraminer William A. Harrison presided.

The final posct-hearing submission of the parti=s .as received on
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January 3, 1980.

Appellants appeared by their attorney, Nicholas D. N. Karvey, Jr.
Respondent Mayer Built Homes, Inc. anpeared by 1ts attornev, Warren J.
Daneim. Respondent Puget Sound Air Pollution Control Ag=ncv appeared
by 1ts attorney, Keith D. McGoffin. Reporter Marilyn Hoban recorded
the proceedings. -

Respondent Puget Sound Air Pollution Control Agency moved to limit
the scope of this review to the record of proceedings before the Board
of Directors of the Puget Sound Air Pollution Control Agency.
Following written and oral argument said motion was denied at hearing
and the matter was heard de novo by the Pollution Control! Hearings
Board. The record before the Board of Directors was admitted on
staipulation of the parties and was considered together with new
testimony and exhibits.

Having heard the evidence, having examined the exhibits, having
heard the argument of counsel, having read the briefs of counsel, and
being fully advised, the Pollution Control Hearings Board makes the
following

FINDINGS OF FACT
I

Respondent, pursuant to RCW 43.21B,260, has filed =:2Zn this Board
a2 carti1fied cooy of 1ts Regulation I cortaining responde-:
regulations and an2rdments thereto of woich officral pot:ize 1s taken.

IT

Respondent, 'laver Built Homes,

[

nc. {Mayer), seeks cto develop 29
rcant acres 1n Tocoma bounded by North Pearl Street o the west,
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North 37th Street on the south, Shirley Street on the east, and North
39th and 40th Streets on the north. Development is to consist of 46
single family dwellings, 50 townhouses and 300 apartments. The single
family dwellings would occupy 1/4 of the 29-acre site and would be
federally-sponsored, low-income housing. The townhouses and
apartments, with other means of financing, would occupy the remaining
3/4 of the site and would not be low income housing.

The site now contains some 13,000 cubic yards of vegetation
(trees, bushes and grass) and soil which Mayer proposes to dispose of
to facilitate the development. ’

I1IX

The general population density 1in the area of the site is 4,308
persons per square mile. Section 8.06(1l) of respondent Puget Sound
Air Pollution Control Agency's (PSAPCA's) Regulation I prohibits any
person from causing any outdoor fire for landclearing burning 1in an
area with a general population density of 2,500 or more persons per
square mile., Hauling vegetation from the site is an alternative to
landclearing burnlngl.

Desiring to clear the land by burning, Mayer applied to the PSAPCA
Board of Directors on May 10, 1979, for a variance from Section 8.06

for tha 29-acre site.

1. The PSAPCA Board earlier denied a2 request for variance for
landclearing by burning on a comparably sized tract locatecd across the
stree: from the sitz 1n question (i1dent:fiesd as Tucci and Sons on
Exnibit R-5).
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The 29-acres site measures approximately 300 x 450 meters and 1s
bordered by residences on the north and east and baseball fields on
the southwest. A fire conductad on the site as far away as possible
from adjacent residences would be considerably less than 400 meters
from the nearest residences, approximately 500 meters from the -
farthest residences bordering the site and less than 300 meters from
the baseball fields.

The basic ailr pollution testimony presented to the PSAPCA Board
was based on the erroneous assumption that the dlstancé from the
proposed burn to the affected residences would be 1500 meters ({pp.
61-62 of 118).

\Y

A burn of 30 days duration utilizing four burn piles, as proposed,
would produce particulate emissions of about 240 micrograms per cublc
reter of air (ug/mB) daily at 500 meters.2 To this must be added
40 ug/m3 of background suspended particulate, normally present at
the site, resulting 1in a prospective particulate concentration of 280
ug/m3 1n the ambient air of the nearby residential areas. Thais
level of particulate concentration exceeds not only the federal

secondar awmwbiant ailr qualitv standard of 150 ug./m3 adooted by

2. Testimony to the PSAPCA RBoard placed particulate emissions at
130 ug/m3 ac 15300 meters (p. A1 of 118 referring to Schumakers
report, Eas- have found thar

Te~:131t R-1, and cnart, Exhibit R-2). M=
distancs ~2 wrong. Using thz2 pertinent distan
Schumarker t1fied, at our n=2aring, to particulz
240 ug/T3 23 found above. Thos testimony wvas okt
PSAPCA Board.

e of 500 mesters,
e concentrations of
placed hefore th=

STHAL FINMDIMGS OF FACT,
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PSAPCA at Section 11.03(2), but exceeds even the faderal primary
ambient air qual:ity standard of 260 ug/m3. 40 CFR Sections 50.6(b)
and 50.7(b)3. Federal secondary air quality standards are deemed by
the U.S. Environmental Protection Agency to be necessary to protect
the public welfare from any known or adverse effects of a pollutant
whereas federal primary air quality standards are deemed necessary;-
with an adequate margin of safety, to protect public health. 40 CFR
50.2(b).
VI

The top three inches of soil on the site indicate béry high to

extremely high levels of arsenic and cadmium. Mayer proposes to

excavate and bury the top three inches of soi1l, however, some soil

will accompany the vegetation to be burned. Cadmium concentrations 1in

the vegetation on the site are also very high. Burning vegetation
wi1ill release both arsenic and cadmium from the site into the ambient
airr and resul:t in ambilent levels which exceed the present norm. &as
acknowledged by the Tacoma-Pierce County Health Department, without
critical testing of the vegetation debris, no firm evaluation of a
potential health impact from cadmium can be given. Such testing was

not conducted.

3. The 40 ug/m3 of background suspended particulate 1s an
annual geometric mean. The 240 ug/m3 anticipated particulate
emission was described in testimony as an "average of 30 day
measurement”. 2Ambient concentrations of particulates may therefore
substantially exceed the sum of the two figures, 280 ug/m3, on
several or many days during the proposed 30-day burn. The federal
primary air quality standard of 230 ug/m3 1s a maxinum 24 hour
concentration not to be exceeded more than once per year.
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Mayer contends that the added cost of nauling over burning for
landclearirg would i1mpose 27 undue hardship on 1t. It argues c-at
this 1s especially so because low 1lncome housing 1s proposed.

As evidznce, Mayer offered one bid for clearing the land arnd
hauling, $66,500, and one bid for clearing the land and burning, o
$36,365, for the entire 29-acre site, leaving a difference of some
$30,000.4

The construction costs of the proposed development, not i1ncluding
acquisition of the land, are: —

Single family . . . . . . . .51,932,000
Townhouses. . . . . . - . . . 1,750,000

Apartments. . . . . . . . . . 7,200,000
Total $10,882,000

Accepting without guestion the $30,000 additional cost of hauling over
burning made out by the respective bids, that additional cost 1s 3/10

of one percent of the total project cost.

4. At the hearing before tne Board of Directors of PSAPCA, Mr.
Kurtis Maver, the principal of the apopellant corporation, testified
that the hauling bidder would use a tractor and trailer holdina €0
cubic vards (p. 12 of 118, line 5). He further testified that dump
fees would be $168 for such a load (p. 11 of 113, 1line 33). For :the
estimated 12,000 cubic yards apparently used 1n the bid (o. 11 of 118,
line 17) tnis totals £33,530 in dump fees.

Mr. Maver also testi1fied that the round :tZri1o nauling dGistance Erom
site to dump would be 25 vi1les (p. 14 of 118, line 22}. At f172 m:iles
per gallor and $1.00 per gallon for diesel fu=l, this totais $7,07N0 1n
fuel cosz:.

Tozal damp fees and fu=2l =osts would then be $34,600 leari-g tre
valarce cf the 566,500 b.d for nauling attrinutable to unspectifrazd
otnher Zactors. See questions of Chairman Loz= directed to "Iz, ‘1o -er
at pp. 14 and 15 of 118 of tne record before tre RBoard of Divoctors of
PSAPCA.

FINAL ZTINDINGS OF FACT,
CONCLUSTIONS OF LAW AND QRDIZIR 6
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The portion of the project involving low 1ncome housing 1s to
occupy 1/4 of the 29-acre site and thus would proportionately sustain
1/4 of the $30,000 additional cost for hauling or $7,500. The
construction cost of the low income housing (the single family
dwellings above) 1s $1,932,000. The proportionate additional cost for
hauling is 4/10 of one percent of the low i1ncome housing cost. -

The additional cost of hauling 1s an even smaller percentage of
the value at completion of the total project or the low income housing
portion.

VIII -

The Board of Directors of PSAPCA convened a public hearing on the
Mayer variance application on July 12, 1979. Prior to that time
PSAPCA Director Mike Parker (Mayor of Tacoma) requested the
Tacoma-Plierce County Health Department's conclusions regarding the
application. Mr. Parker 1s Chairman of the Tacoma-Pierce County
Health Board. At the close of public testimony, Mr. Parker presented
the Bealth Department's conclusions and subsequently moved for
approval of the variance application. (Record before PSAPCA, pp. 26
to 30 of 118). Mr. Parker supported his motion in debate but later
moved to continue the public hearing for 30 days (Id., p. 39 of 118),
which motion was carried. (Id., p. 43 of 118).

The public hearing was reconvened on August 9, 1979. The
opponents of the variance application presented testimony 1in
opposition to the conclusions of the Health Depacément. Followinc
public testimony, Mr. Parker again moved for approval of the var.ance

and supoorted his motion in debate. {Id., p. 99 of 118, et. s=ea.).

FINAL. FINDINGS OF FACT, 7
CONCLUSICNS OF LAW AND ORDER
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Tra motilon carried and resulted in P3APCA Resolution No. 447 granting
a varlance to Mayer from Section 8.06 of PSAPCA's Regulation I. The
~otLon and Resolukt:ion also made the H=alta Department resoorsible for
supervising the burn while reserving to PSAPCA the right %to 1ssue
notices of violation for matters ocutside the scope of the variance.
From this variance granted by PSAPCA, appellants appeal. --
IX
any Conclusion of Law which should be deemed a Finding of Fact 1is
hereby adopted as such.
From these Findings the Board comes to these
CONCLUSIONS OF LAW
I
Appellants contend that Mr. Parker violated the appearance of
fairness doctrine while serving as a Director of PSAPCA 1in this
matter. Section 7.01 of PSAPCA Regulation I requires a public hearing
before the Board of Directors of PSAPCA before action on a variance

application. In Anderson v. Island County, 8l Wn.2d 312, 326, 501

P.2d 594, and case cited therein, the Supreme Court stated:

"It 1s axiomatic that, whenever the
law requires a hearing of any sort as a
condition crecedent to the power to proceed,
1t means a fair hearing, a hearing not
only fair in substance, buct fair 1in
appearance as well.,"

- , ’
Aopellants first challenge Mr. Park=cs action of dirsctirg the

T2coma-Pilerce Countr Healith Department, over which he holids

U

S22 /150ry power, te investigate the variarce applicetionn. There is

2 a2vidence that Mr. Parker directed the Health Departranrt to reach a

£ INAL FINDINGS OF C°aCT,
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given conclusion. The Health Department investigation was duly
presented at public hearing and opponents of the variance were
afforded an opportunity for rebuttal by the continuance of tae public
hearing to a date some 30 days later. We cannot conclude on the
evidence presented that Mr. Parker's direction or presentation of the
Health Department investigation in this instance violated the -
appearance of fairness doctrine.

Appellants next challenge Mr. Parker’s support for the var:iance
expressed at the public hearing. Mr. Parker moved, and vigorously
supported in debate, the granting of the variance onlfrwhen it was
announced that public testimony was complete at the hearing of July
12, 1979. Following debate, Mr. Parker moved for continuance of the
hearing and after completion of public testimony at the continued
hearing of August 9, 1979, agaln moved and supported granting of the
variance. Other Directors argued 1n opposition to the variance during
the periods of debate.

We conclude that Mr. Parker did not violate the appearance of
fairness doctrine while serving as a Director of PSAPCA 1n this matter.
IT
Appellants contend that no variance may be granted from PSAPCA's

Section B8.06 prohibiting landclearing burning where, as here,
population densities are above the specified level. We do not agree
that, as a matter of law, a variance cannot b2 granted.

The State Clean Air Act provides for variances at RCW 70.94.181
whicn states 1n pertinent part:

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER 9
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Any person who owas or 1s 1in controli of
any plant, builcd:ing, structure, escaplishment,
rocess or egulpment may apply to tas
. . Board [of 2SAPCA|] for a var:irancsa
from rules or r=agulacions governing tn2
quality, nature, duration or extent of

discharges of air contaminants.>

This language was enacted in 1967. Tnereafter, in 1972, the Clean A:rr

Act was amended with the language which PSAPCA Section 8.06
implements, namely RCW 70.94.750(2) which provides:

The following outdoor fires described
1in this section may be burned . . .:

(1) . . .

{(2) Fires conslsting of residue of a
natural character such as trees, stumps,
shrubbery or other natural vegetation arising
from landclearing projeckts . . .; provided
that the fires described 1n this subsection may
be pronibited in those areas having a general
population dens:ty of one thousand or more
persons per sguare mile.

PSAPCA Section 8.06 provides:

It shall be unlawful for any
person to cause or allow any outdoor
fire for land clearing burning:

(1) In an area with a general population
density of 2,500 or more persons per sqguare
mlle;

{2} Within 100 feet of any siructure other
than that located on the property on which
burning 1s conducted;

{3) Within the urbanized area as defined by
the United States Bureau of the Census unless the
Agenrcy has verified that the average population
density on the land within 0.6 miles of the
vronosed burning site 1s 2,500 persors Der square
nile or less.

ia, Section 7.01¢

5. PSAPCA's 1wmplementing rule, { i
5 guot=d above from (77 73.04.181.

provides th= sat2 language as

FINAL FINDIUGS O FACT,
CONCLUSIONS QOF LAW AND OPDER 10
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The words of a statute, unless otherwise defined, must be given

their usual and ordinary meaning. £East v. King County, 589 P.2d4 805
(Wash. App.) and cases cited therein. Likewlse, PSAPCA's Section 8.06
1s a "rule . . governing the . . . extent of discharges of air
contaminants" by allowing or prohibiting fires by reference to
population. This 1s the usual and ordinary meaning of those terms~-
appearlng 1n the variance section, RCW 70.94.181. Notwithstanding
that the legislature addressed the subject of variances prior to that
of landclearing burning, we conclude that the variance section, RCW
70.94.181 and PSAPCA's corresponding Section 7.01 appl;-to rules, such

as PSAPCA's Section 8.06 here, implementing RCW 70.94.750(2) on

landclearing burnlng.6
ITX
The criteria for variance are found i1n PSAPCA's Section 7.01 and
RCW 70.94.181. These are:

1. The emissions occurring or proposed

to occur do not endanger public health or
safety; and

2. Compliance with the rules or regulations
from which variance 1s sought would produce
serious hardship without egual or greater
benefits to the public.

6. Our conclusion is buttressed by the permissive wording of RCW
70.94.750(2), abova, that agencies such as PSAPCA may prohibit
landclearing burning by reference to population. Further, RCW
70.94.765 directs that statutory sections 1ncluding RCWH 70.94.750(2)
above, shall not be construed as prohibiting agerclies such as PSAPCA
from allowing the burning of outdoor fires.

Lastly, the variance sectiors, 2CW 70.94.1%1 was last amended 1in
1574, subseguant to enactment of t»e landclearing section, RCW
70.94.750(2), in 1972. That amendment contained no language removing,
withdrawing or excepting the landclearing sectior, RCW 70.94.750(2),
from the broad¢ ambit of the variance section.

FPINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER
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The emissions proposed to occur will endarger public health thrzough
violation of the federal primary air qual:ty standard for

arti1culates, as well as onv release of quantities of arsenic ard

o]

cadmium without the testing necessary to firmly evaluate bealith
impackt.

There was no showing that requiring compliance with PSAPCA -
regulation 8.06 would cause serious hardship to respondent Mayer Bullt
Homes, Inc. There 1s no guestion but that 1t costs more in a
construction project to haul clearing debris than to burn it. In this
case 1t will cost $7,500 more to haul than to burn the material
cleared from the area to be utilized for low rent housing, an amount
which 1s 4/10 of 1% of the total cost of the project. This 1s a
hardship in the interegst of clean air and public health that all
developers 1n an area with a pooulation density of 2,500 or more
persons per sgure mile must bear, but 1t 1s not a serious hardship
within the meaning of RCW 70.94.181(1) (b) or PSAPCA's Section
7.01(a) (2) 1n this case.

Even 1f Mayer Built Homes, Inc. had shown that 1t would suffer a
serious hardship (we find that 1t would not), 1t would still have been
required to meet a second test by showing that the public would
benefit more from a varying of the burning regulations than from
regulring Maver Built Homa2s to abide bv them. The evidence 1n the

PSAPCA Record and eviderc= taken before tnis Board did not m=2et this

-

ce:

o

Tna public benefit oI low i1ncome housirg 1S not at 1ssu=, Of the

PFINaAL FINDINGS OF FACT,
CONTLUSIONS OF LAW AND CIDER 12
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claimed $30,000 added cost of landclearing by hauling, $22,500 (or 3/4
of the project) must be charged to ordinary housing leaving only
$7,500 (or 1/4 of the project) chargeable to low cost housing.
Three-fourths of all the smoke would be attributable to the burning of
debris from land cleared for an ordinary housing development, and only
one-fourth would be related to low rent housing. This $7,500, -
constitutes but 4/10 of one percent of the cost of the low income
housing and must be weighed against the manifest prospect that public
health will be endangered 1f landclearing 1s allowed by burning rather
than hauling. ]

Appellant has shown that the criteria set forth for variance have
not been met. The variance should therefore be reversed.

v

We have carefully reviewed the appellants' remaining contentions

and conclude they are without mer:t.
v

Any Finding of Fact which should be deemed a Conclusion of Law 1s
hereby adopted as such.

From these Conclusions the Board enters this

ORDER

Resolution No. 447 of the Puget Sound Air Pollution Control Agency

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER 13



2
<

3]
=1

~antlng a varlance to Mayer Bullt Home=s, Inc. 1s herz=bv raversed.

75“/ o

day of

[

19

DATED this February, 19280,

DOLLUTION CONTROL HEARINGS BOARD

CHRIS SMITH, Member

Dol o

DAVID AKANA, Member
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